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DISTRICT COURT, DENVER COUNTY 

Denver City & County Building 

1437 Bannock Street, Room 256 

Denver, CO 80202 

 

 

Petitioner 

 

Kelsy M. Yates; 

 

v. 

 

Respondent 

 

Kiri A. Humphrey 
 

v. 

 

Limited Intervenors, Serenity Moon Wellness Center, LLC, 

Alpine Herbal Wellness, LLC, ADG Herbal Medicine, Inc., 

FL89, LLC, Walnut Associates, LLC and Straight River, 

LLC 
 

 

Attorney for Limited Intervenors:   

 

John Goutell 

The Minerva, LLC 

Attorney Registration Number 33215 

9457 S. University Blvd., #528 

Highlands Ranch, CO 80126 

303-489-8355 

Fax-303-979-4515 

john@theminerva.com 

 

 

 

 

 

 

 

 

 

COURT USE ONLY 

 

Case Number: 2016DR030252 

         

 

Division:  303             Courtroom:  

MOTION FOR TO INTERVENE FOR LIMITED PURPOSE PUSUANT TO C.R.C.P RULE 

24 AND EMERGENCY MOTION FOR PARTIAL STAY OF ORDER APPOINTING 

RECEIVER 

 

COMES NOW John Goutell of the Minerva, LLC, an attorney licensed by the State of 

Colorado, which license is in good standing, and on behalf of Intervenors Serenity Moon 

Wellness Center (“Serenity Moon”), LLC, Alpine Herbal Wellness, LLC (“Alpine”), ADG 

mailto:john@theminerva.com
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Herbal Medicine, Inc. (“ADG”), FL89, LLC (“FL89”), Walnut Associates, LLC (“Walnut”) and 

Straight River, LLC (“Straight River”) all entities doing business as Frosted Leaf (“Frosted 

Leaf”) presents this Motion to Intervene for Limited Purpose pursuant to C.R.C.P Rule 24, and 

Emergency Motion for Partial Stay of Order appointing Receiver.  Intervenors state the 

following: 

Conferral Certificate Pursuant to C.R.C.P. 121 

 

 Counsel for the Intervenors has conferred with counsel and counsel for the interested 

parties in this action has taken the following positions: 

Petitioner: Counsel attempted to reach counsel for Petitioner, but was unable to obtain 

a response or conferral.  Counsel believes Petitioner opposes the 

Intervention and the Motion 

 Receiver: Does not oppose the Intervention, but opposes the Motion 

 

Factual Background 

 

Each of the entities doing business as Frosted Leaf, except Walnut Associates, LLC, 

currently holds multiple marijuana licenses, and is a licensee as defined by the rules promulgated 

by the Colorado Department of Revenue, Marijuana Enforcement Division (the “MED”) and 

with the rules pertaining to medical marijuana codified as 1 C.C.R. 212-1 and with the rules 

pertaining to retail marijuana codified as 1 C.C.R. 212-2.  1 

                                                           
1 “Licensee” means any Person licensed or registered pursuant to the Medical Code, including an 

Occupational Licensee.  See Rule M-102.   Likewise, and in the retail marijuana context, a 
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Those marijuana licenses include both medical and retail marijuana licenses.  Those 

marijuana licenses consist of licenses to operate retail stores and to operate cultivation 

operations.   Both Serenity Moon and Alpine are currently engaged in retail sales, wholesale 

sales and purchasing, and cultivation.  Both Serenity Moon and Alpine currently possess 

marijuana in saleable form and have active cultivations.   

On September 14, 2016 this Court issued its Order Appointing Receiver, attached hereto 

as Exhibit A to this Motion, appointing the Sterling Consulting Corporation, of 1401 East 

Louisiana Avenue, Suite 300, Denver, Colorado, 80204 as the Receiver.  Each of the Frosted 

Leaf entities, except Walnut Associates, LLC, is included in the group of entities defined in the 

Order as the Property to be controlled by the receiver.   See Exhibit A to the Order. 

Sterling Consulting Corporation is not an approved owner of any marijuana licensure, 

and is not approved as an owner of Frosted Leaf.  Nor are any of Sterling Consulting 

Corporation’s principals and employees badged occupationally by the MED.  Nonetheless, the 

Order empowers the Receiver to take “…immediate control of the Property and operate the 

Property on the Court’s behalf in custodia legis.”  See Order Paragraph 1. 

The Receiver’s powers also include the power to issue “Receiver’s Certificates” to third 

parties in exchange for funds to pay for the fees, costs, and expenses of the Receivership Estate.  

These Receivership Certificates are secured by the Property, by way of a preference claim – i.e. 

                                                           

“Licensee” means any Person licensed pursuant to the Retail Code or, in the case of an 

Occupational License Licensee, any individual licensed pursuant to the Retail Code or Medical 

Code. See Rule R-103  
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are secured by the assets of the marijuana licensees doing business as Frosted Leaf.  See Order 

Paragraph 2(g). 

The Receiver is further empowered to pay himself first, and before any other creditor, 

from the revenues, income and profits collected from the marijuana businesses.  Order Paragraph 

3. 

The Order also provides that “all parties are ordered to turn over immediately to the 

Receiver any Property in their possession, custody and control.  See Order Paragraph 7.  The 

Property as defined in the Order includes the marijuana product and plants currently possessed 

by the marijuana licensees doing business as Frosted Leaf.  Accordingly, the Receiver is 

empowered to take control of Frosted Leaf’s inventory of saleable marijuana and marijuana 

plants in cultivation and harvest. 

The Order further provides that any debts, liabilities, or obligations incurred by the 

Receiver in the course of this receivership whether in the name of the Receiver, Receivership 

Estate or Property, are considered the debts, liabilities, or obligations of the Receivership Estate 

and not the debts, liabilities, or obligations of the Receiver.  See Order Paragraph 11. 

The Order empowers the Receiver as the only one with authority to buy, sell, or 

otherwise transfer any Property in the control of the Receiver.  See Order Paragraph 14. 

The Order places control of Frosted Leaf in the hands of the Receiver, and the Order 

removes the true owner of the marijuana licenses from control.  By way of example, the Order 

prohibits the owner of the licenses from collecting any revenues from Frosted Leaf or 

withdrawing any funds from Frosted Leaf’s bank accounts.  Frosted Leaf depends on buying 
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wholesale marijuana to supply its retail operation.  Frosted Leaf cannot operate without access to 

it funds.  See Order Paragraph 8. 

Now, and very importantly, Barbara Brohl, in her official capacity as the Executive 

Director of the Colorado Department of Revenue and the State Licensing Authority for medical 

marijuana and retail marijuana licensure and regulation in Colorado has now filed to intervene in 

this action, and has requested that this Court modify the receivership to exclude the marijuana 

licensees.  A copy of the State Licensing Authority’s Motion is attached as Exhibit B to this 

Motion. 

As the State Licensing Authority’s Motion makes clear: 

…if the Receiver takes possession of or attempts to manage, control, or work at 

the Licensed Marijuana Businesses, he and his employees will be acting in 

violation of the law. And by virtue of the fact that unlicensed individuals are 

operating the businesses, the Licensed Marijuana Businesses will also be in 

violation of the law, potentially subjecting them to administrative action which 

could include summary suspension of their licenses and/or seizure of their 

marijuana inventory. See Rule M 1302, 1 CCR 212-1, and Rule R 1302, 1 CCR 

212-2 (summary suspension of a licensee); Rule M 1309, 1 CCR 212-1, and Rule 

R 1309, 1 CCR 212-2 (providing for administrative warrants to seize marijuana); 

see also §§ 12-43.3-601, 12-43.4-601 and 24-4-105, C.R.S. (governing the 

disciplinary process); 24-4-104(4), C.R.S. (governing summary suspensions). 

Emphasis mine. 

 

The licenses and marijuana assets are at risk, and the Intervenors should be allowed to intervene. 

 

 

I. MOTION TO INTERVENE FOR LIMITED PURPOSE 

 

C.R.C.P Rule 24 Intervention, provides: 

Intervention of Right. Upon timely application anyone shall be permitted to 

intervene in an action: (1) When a statute confers an unconditional right to 

intervene; or (2) when the applicant claims an interest relating to the property or 
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transaction which is the subject of the action and he is so situated that the 

disposition of the action may as a practical matter impair or impede his ability to 

protect that interest, unless the applicant's interest is adequately represented by 

existing parties. 

 

Frosted Leaf is making a timely application and claims an interest in the transaction 

giving rise to the Order Appointing Receiver and Frosted Leaf is situated such that Frosted 

Leaf’s interest is not being protected and or represented by existing parties in the action. 

Frosted Leaf anticipates that the Petitioner in this action will oppose this intervention 

because Mr. Kiri Humphrey, the Respondent in this action, is the owner of each of the Licensees 

making up Frosted Leaf.   

The Respondent and the Licensees are separate legal entities, and each has its own rights 

and interests; The Respondent and the Licensees may have different interests and each is entitled 

to its own separate representation in this matter.   

The threat to Frosted Leaf is extremely grave, and Frosted Leaf should be allowed to 

represent its own separate interest. 

Colorado law is very clear that only the licensee may operate the marijuana business 

holding a marijuana license, and only the licensee may enjoy the privileges of licensure. 

For instance, C.R.S. 12-43.4-309 (7)(a) provides that, “Each license issued under this article is 

separate and distinct. It is unlawful for a person to exercise any of the privileges granted under a 

license other than the license that the person holds or for a licensee to allow any other person to 

exercise the privileges granted under the licensee's license. A separate license shall be required 

for each specific business or business entity and each geographical location.”  Emphasis mine. 

Frosted Leaf is placed in a precarious position by the Order. 
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If Frosted Leaf accedes to the provisions of the Order, Frosted Leaf violates the law and 

Rules.  On the other hand, if Frosted Leaf chooses to refuse to abide by the Order Frosted Leaf 

risks offending the Court. 

Frosted Leaf avers, respectfully, that the Order Appointing Receiver requires Frosted 

Leaf to act contrary to the law of Colorado and the Rules of the MED.  Frosted Leaf does not 

believe it can legally cede control to the Receiver, nor can Frosted Leaf transfer possession of the 

marijuana in Frosted Leaf’s possession to the Receiver without violating the law. 

Frosted Leaf should be allowed to intervene to protect its interest.  Accordingly, Frosted Leaf 

petitions this Court to allow Frosted Leaf to intervene for the limited purpose of seeking a stay of 

the Order Appointing Receiver. 

 

2. EMERGENCY MOTION TO STAY ORDER APPOINTING RECEIVER 

 

Frosted Leaf respectfully avers that the Order Appointing Receiver should be 

immediately stayed. 

If the Order Appointing Receiver is not immediately stayed, the most valuable asset in 

the basket of property handed to the Receiver is in dire harm’s way.  The licenses owned by 

Frosted Leaf are worth millions of dollars, and they are irreplaceable.2 

The Receiver is in control of Frosted Leaf, right now, by virtue of the Order Appointing 

Receiver.  The Receiver is empowered to pay himself from monies collected by Frosted Leaf 

selling marijuana.  The Receiver is empowered to take in money freely, from third parties, and to 

                                                           
2 All but two of Frosted Leaf’s licenses are located in Denver, Colorado.  There is currently a moratorium on 
issuance of marijuana licensure in the City and County of Denver, and there is little chance a license lost in Denver 
can be replaced. 
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give those third parties a security interest in Frosted Leaf.  The Receiver is empowered to 

encumber Frosted Leaf with debts and liabilities.   Each of these powers violates Colorado laws 

and the Rules of the MED.  The penalty for violation of these rules includes loss of licensure. 

The Receiver is clearly an owner, as that term is defined by both the medical and retail 

rules.  In the medical marijuana context “Owner” means: 

[T]he Person or Persons whose beneficial interest in the license is such that they 

bear risk of loss other than as an insurer, and have an opportunity to gain profit 

from the operation or sale of the establishment. Each individual Owner must have 

an Associated Key License. Owner includes any other Person that qualifies as an 

Owner pursuant to Rule M 204. The holder of a suitable Permitted Economic 

Interest is not an Owner.   Rule M-103 

 

Similarly, in the retail marijuana context, “Owner” means: 

 

“Owner” means the Person or Persons whose beneficial interest in the license is 

such that they bear risk of loss other than as an insurer, have an opportunity to 

gain profit from the operation or sale of the establishment, and have a controlling 

interest in a Retail Marijuana Establishment license, and includes any other 

Person that qualifies as an Owner pursuant to Rule R 204. The holder of a suitable 

Permitted Economic Interest is not an Owner.  Rule R-103 

 

The Receiver is an Owner because it has the opportunity to gain profit from the 

operation of Frosted Leaf.  The Receiver is an Owner, because the powers given to the 

Receiver are such that they bring the Receiver within the ambit of both Rule M-204 and 

R-204.   

Rule R-204 Factors Considered When Evaluating Ownership of a License: Retail Marijuana 

Establishment, states, that licenses must be held by owners, and clarifies who is an owner: 

A. Licenses Held By Owners. Each Retail Marijuana Establishment License must 

be held by the Owner or Owners of the licensed establishment. The Division may 
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consider the following non-exhaustive list of elements when determining who is 

an Owner:  

1. Who bears risk of loss and opportunity for profit;  

2. Who is entitled to possession of the Licensed Premise or premises to be 

licensed;  

3. Who has final decision making authority over the operation of the 

licensed Retail Marijuana Establishment;  

4. Who guarantees the Retail Marijuana Establishment’s debts or 

production levels;  

5. Who is a beneficiary of the Retail Marijuana Establishment’s insurance 

policies;  

6. Who acknowledges liability for the Retail Marijuana Establishment’s 

federal, state, or local taxes; or  

7. Who is an officer or director of a Retail Marijuana Establishment. 

 

The Order Appointing Receiver clearly gives the Receiver decision making authority 

over the operation of Frosted Leaf’s retail marijuana establishments.  Moreover, the Receiver is 

specifically empowered to guarantee Frosted Leaf’s debts.  The Receiver is, if not actually an 

officer or director, fully vested with all authority (and more) to act as an officer or director for 

Frosted Leaf.  In short, the Receiver falls within the definition of an Owner as defined in both the 

medical and retail marijuana Rules. 

If the Receiver (or the Court) is an Owner, the law and rules are very clear.  The Owner 

must be approved by the MED.  In fact, the law requires the MED to conduct a thorough 

background check, fingerprint check, and to assess statutory mandatory licensing prohibitions.  

In addition, there are conditions a prospective licensee must meet, such as being over the age of 

21, and having been a resident of Colorado for at least two years.  See C.R.S. 12-43.3-307 with 

respect to medical licensure and C.R.S. 12-43.4-306 with respect to retail licensure. 
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The Receiver cannot operate Frosted Leaf’s businesses without approval from the MED, 

and the Receiver has not been approved by the MED. 

In addition to approval as an owner, the Receiver and its agents would need to be 

occupationally badged.  Rule M-103 states that an “Occupational License” means a license 

granted to an individual by the State Licensing Authority pursuant to section 12-43.3-401, C.R.S.  

An Occupational License may be an Associated Key License, a Key License or a Support 

License.  

The Rules are explicit that all persons must be licensed:  

Any person who possesses, cultivates, manufactures, tests, dispenses, sells, 

serves, transports or delivers Medical Marijuana or Medical Marijuana-Infused 

Product as permitted by privileges granted under a Medical Marijuana Business 

license must have a valid Occupational License.  

Rule M 233(A), 1 CCR 212-1 (emphasis added); Rule R 233, 1 CCR 212-2 

(same).  

Accordingly, the Receiver would need to be badged as an Associated Key badge holder.  See 

Rule M-103, stating that an “Associated Key License” means an Occupational License for an 

individual who is an Owner of the Medical Marijuana Business.  The Receiver’s employees 

would need to be badged as well.  In fact, Rule M-103, states: 

“Key License” means an Occupational License for an individual who performs 

duties that are key to the Medical Marijuana Business’ operation and have the 

highest level of responsibility. Examples of individuals who need this type of 

license include, but are not limited to, managers and bookkeepers but do not 

include an Owner. 

 

Importantly, any person working at the licensed entity must have their occupational 

license before “commencing activities.” Rule M 233(B), 1 CCR 212-1; Rule R 233(B), 1 CCR 

212-2. 
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The Receiver’s powers to issue Receivership Certificates is likewise a violation of the 

law.  The Receivership Certificates are clearly instruments secured by the Property under the 

Receiver’s control.  Rule R-204(F)(1) provides: 

1. A partnership interest, limited or general, a joint venture interest, a licensing 

agreement, ownership of a share or shares in a corporation or a limited liability 

company which is licensed, or having a secured interest in inventory constitutes 

ownership and a direct financial interest.  

2. Having a secured interest in furniture, fixtures, or equipment used directly in 

the manufacture or cultivation of Retail Marijuana or Retail Marijuana Product 

may constitute ownership and a direct financial interest.  

3. Secured or unsecured notes or loans constitute a financial interest. It shall be 

unlawful to fail to completely report all financial interests in each license issued. 

 

The Receivership Certificates create a financial interest in the licensees.  That financial 

interest would need to be disclosed to the MED, and approved by the MED before any funds 

could be accepted by the Receiver.  The Order does not provide for this necessary mechanism, 

and because it does not – and if the Receiver were to issue a Receivership Note, such action 

would be unlawful and would expose the licenses to penalty including forfeiture or revocation. 

As a last point, and for the reasons just discussed above, it should be noted that the 

mechanism for the Receiver to pay himself, likely creates another impermissible, and unlawful, 

direct financial interest in the licensees.  

The appointment of a receiver, and especially one empowered as the Receiver is here, 

places Frosted Leaf in a position of ongoing violation of law, and subjects the Intervenors to 

additional liability if the Receiver takes action pursuant to the Order Appointing Receiver.   

Accordingly, the Intervenors, Frosted Leaf, respectfully request that this Court grant this 

Motion to Intervene for Limited Purpose and respectfully requests that this Court order an 
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immediate stay of that portion of the Order making the Frosted Leaf entities part of the Property, 

and corresponding amendment of Exhibit A to the Order Appointing Receiver.   

The Intervenors takes no position regarding the merits of this case, and they do not seek 

to be joined as parties to this litigation. 

 

RESPECTFULLY SUBMITTED, this 29th day of September, 2016.     

           

        _______________________ 

    

        John Goutell, No. 33215 

        Attorney for Intervenors 
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CERTIFICATE OF SERVICE 

 

I certify that on September 26, 2016, a true and accurate copy of the Motion for Temporary Orders was 

served on the other party by electronic mail and by depositing copies of the same in the United States mail, 

first class postage prepaid, at Denver, Colorado, this 26th day of September, 2016 addressed as follows: 

Kristi Wells and Caroline Witkus 

Gutterman Griffiths PC 

10375 Park Meadows Drive 

Suite 250 

Littleton, Colorado 80124 

 

Gary Nicholas 

Nicholas Family Law 

4601 DTC Blvd., Ste 1000 

Denver, Colorado 80237 

 

Jack Tanner 

Fairfield and Woods 

1801 California #2600 

Denver, Colorado 80202 

 

 

 
 
 

Original signature of John Goutell on 
file at The Minerva LLC 

 
 

/s/ John Goutell   
John Goutell, #33215 



District Court, Denver County, Colorado  
Denver City & County Building 
1437 Bannock Street, Room 256 
Denver, CO  80202 
(720) 865-8301 
In re the Marriage of:  
 
Petitioner:             KELSY M. YATES 
 
Respondent:          KIRI A. HUMPHREY 
 
 
 
 
 

 
 
 
 
 

 ▲COURT USE ONLY ▲ 
 
Case Number: 16DR30252 
Div:   303 
Ctrm:  
 
 
 

ORDER REGARDING MOTION TO INTERVENE FOR LIMITED PURPOSE 
PURSUANT TO C.R.C.P RULE 24 AND EMERGENCY MOTION FOR PARTIAL 

STAY OF ORDER APPOINTING RECEIVER  
 

THIS MATTER, having come before this Honorable Court upon MOTION TO 
INTERVENE FOR LIMITED PURPOSE PURSUANT TO C.R.C.P RULE 24 AND 
EMERGENCY MOTION FOR PARTIAL STAY OF ORDER APPOINTING RECEIVER, the 
Court having reviewed the file and now being sufficiently advised in the premises hereby 
DENIES said Motion and ORDERS that __________________________________________.   
 
SO ORDERED on this ______ day of ______________________, 2016. 

.  
 
 
      BY THE COURT: 
 
 
      ______________________________ 
      District Court Judge/Magistrate 
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1437 Bannock Street, Room 256 
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Respondent:          KIRI A. HUMPHREY 
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Case Number: 16DR30252 
Div:   303 
Ctrm:  
 
 
 

ORDER REGARDING STATE LICENSING AUTHORITY’S MOTION TO 
INTERVENE  

 
THIS MATTER, having come before this Honorable Court upon STATE LICENSING 

AUTHORITY’S MOTION TO INTERVENE, the Court having reviewed the file and now being 
sufficiently advised in the premises hereby DENIES said Motion and ORDERS that 
__________________________________________.   
 
SO ORDERED on this ______ day of ______________________, 2016. 

.  
 
 
      BY THE COURT: 
 
 
      ______________________________ 
      District Court Judge/Magistrate 
 


